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1. The Comnission is instituting this general inquiry into
enforcement of prohibitions against the use of cammon carrier facilities for
the transmission of cbscene materials. We will focus on two issuss: The
first is what the Commission's role should be in enforcing the prohibition in
section 223 of the Cammnications Act of 1934, 47 U.S8.C. § 223, against making
any statement over the telephone that is "obscene, lewd, lascivious, filthy or
indecent.® Our inquiry into this first issue is two-fold: first, whether the
Cummission has the authority to determine if material is obscens; and, second,
in the event we conclude that we do have the authority, whether it is
necessary, desirable or appropriate for the Commission to make an obscenity
determjnation and take action to stop the offansive activity. The second

major_igsue on which we shall focus is whether common _carrjers may
unilaterally determine tha - :

exclude the obs
prohibited by sta or contract. Common carriers in such a position
could include nck only those providing telephone communications, but those

providing other services as well, such as licensees in the multipoint
distribution services (MDS).

2. The Camissign has recently been called upon to address both of
these issues, by virtus of two filings wé have received. One is a complaint
against a “dial-a-porn" telephone recorded message-service (File No. E 83-14);
the other is a request for a declaratory ruling by an MDS carrier seeking to
enforce its contract prohibiting unrated or X-rated movies on its chamnel
(File No. CCB DFD 83-2), These petitions are described in more detail
below. Although the Commission could proceed independently in each of these
cases and make the necessary determinations therein, we have chosen instead to
defer action on these pending resolution of this docket. We do so in order to
analyze more fully and carefully the obscenity problem.



3. We believe public camwment is particularily desirable because of
the concerns which are in conflict. On the one side is the concern of parents
and congressmen that teenagers and pre~teenagers may have access to cbscene
recordings and movies. On the other side is the deeply rooted first amsndment
principle of freedam of speech. Numsrous sub-issues and guestions are raised
by the larger issues. Through this Notice, we intend to give attention to all
pertinent issues, so that we can make well-informed, reasoned decisions in
exerciging discretion under pertinent statutes. We note, moreover, that the
activities complained of in the two cases before the Cammission are not
isolated. Recorded message services depicting or describing sexual activities
appear to be proliferating, thus heightening the concerns of parents and
elected representatives. Similarly, the issus raised by the MDS petition —
the ability of a camon carrier to unilaterally enforce prohibitions against
obscenity — is likely to recur. Accordingly, we have concluded that a
comprehensive inquiry into the issues at hand is warranted.

ISSUE 1: Scope of Camission's Enforcement Fowers Under Section 223 and
Advisability of Excercising That Power

A, Statutory Framswork

4. Section 223 of the Commmications Act subjects anyone who uses
the telephone to make camments or statemsnts that are “obscene, lewd,
lascivious, filthy or indecent®” or who knowingly permits the use of a
telephone under his control for a use prchibited by the statute to a fine of
up to §500 and imprisonment of up to six months. 1/

I/ Section 223 provides in pertinent part:
Whoever - ‘

(1) in the District of Colurbia or in interstate or foreign
camunication by msans of telephone - .

(A) makes any cGmment, request, suggestion or proposal which is
obscsne, lewd, lascivious, filthy, or indecent; [or]

* [ *

\
(2) knowingly permits any telephone under his control to be used for
mypmoptda_ibiudbythuuctim.

shall be fined not wore than $500 or imprisoned not more than six
months, or both.



B. History of Dial-A-Porn Controversy

S. On March 31, 1983, Peter F. Cchalan, individually and in his
capacity as County Executive of Suffolk County, New York, filed a formal
caplaint with the Camission, pursuant to section 208 of the Act, 47 U.S5.C. §
208, against New York Telephone Campany. 2/ The essence of the complaint is
that New York Telephone has violated section 223 of the Act by allowing ane of
its "Dial-It" services 3/ to be used by High Society Magazine, Inc. for
recordings that depict or describe sexual activity.

6. It appears fram the pleadings that High Society Magazine, Inc.
and Car-Bon Publishers obtained the Dial-It mmber in a lottery for Dial-It
numbers conducted by New York Telephone in January, 1983. The number was
thereafter advertised in "High Society Live!" magazine and, in February 1983,
operation of the service cammenced. When the number is dialed, the caller
hears a description or depiction of actual or simulated sexual bshavior. The
messages, which are changed at least once daily, are available to any caller,
twenty-four hours a day, every day. As the local common carrier, New York
Telephone does not operate the message service but provides the Dial-It
service capability pursuant to an intrastate tariff filed with the Public
Service Camission of New York. 4/ That tariff, which applies to all New York
Telephone Dial-It services, explicitly provides that the subscriber has
exclusive control over the content and quality of the messages recorded and
that the telephone campany assumes no liability therefor. 5/

7. The Dial-It number operated by High Society has apparently been
widely disseminated and called. Sources calculate that the service receives
up to 500,000 calls a day, 6/ yielding approximately $10,000 for High Society

2/ Mr. Cohalan had previously filed a camplaint in a New York State Supreme
Court, in which be sought a preliminary injunction to block availability of
the service to Suffolk County residents. His suit named High Society, Car-Bon
Publishers, New York Telephone and this Cammission as defendants. After
removal to federal court, the Camission was dismissed as a defendant for lack
of subject matter jurisdiction. The suit was later dismissed in its entirety
for lack of federal jurisdiction. Memorandum and Order, CV 83-0603 (E.D.N.Y.
1983). Mr. Cochalan then filed camplaints with the Cammission and the New York
State Public Service Cammission.

3/ A Dial-It service permits up to 50:000 callers per hour to hear a pre-
recorded message, thereby making a busy signal unlikely.

4/ New York Telephone P.S.C. Tariff No. 900.
5/ 1d., § 13 at 24.
6/ Affidavit of Lawrence E. Abelman, attorney for High Society, in Opposition

to Plaintiff's Application for Preliminary Injunction, CV 83-0603 (E.D.N.Y.
1983) at 3.
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and $35,000 for New York Telephone per day before costs. 7/ It has been
asserted that 20% of these calls are interstate. Teenagers and pre-teenagers
are evidently among those who have been dialing the number. 8/ This is of
particular concern to parents hecause, except to the extent the calls are made
fran the house and are long-distance, access is difficult to detect and
control. Access to this service by children has similarly alarmed many
-congressmén. On May 6, 1983, forty-six congressmen sent a letter to Chairman
Fowler expressing their concern and urging that the dial-a-porn service be '

stopped.

8. New York Telephone moved to dismiss the complaint filed agaimst
it with the Commission, on the ground that section 223 was only intended to
prohibit the making or placing of telephone calls to innocent victims and
hence would not apply to a situation where the calling party subjects himself
voluntarily to hearing the receiving party's message. 9/ U.5. Representative
Thamas J. Bliley of Virginia filed camments opposing New York Telephone's
mtion to dismiss and supporting Cohalan's camplaint. Representative Bliley
argued that section 223(1)(A) proscribes transmissions based on content
without regard to the source of the transmission, in contrast to other sub-
sections which explicitly apply only to those who make a telephone call. 10/

9. On May 16, 1983, the Cammon Carrier Bureau dismissed Cohalan's
camplaint without prejudice and referred the matter to the Department of
Justice. The Bureau explained that section 223 provides criminal sanctions
and, consequently, that possible violations are customarily referred to the
Department of Justice. 11/ Mr. Cohalan and Mr. Bliley have both petitioned
for review of the dismissal order. Following a meeting between Commission and

Pursuant to the local tariff for Dial-It services, prior to May 1983 Hi

iety received 2¢ for each local call while New York Telephone received
(of which 6.96¢ is estimated as New York Telephone's cost). As of May 1983,
High Society continued to receive 2¢ per call, but New Telephone's rewenue per
local call increased to 13¢ (and its average cost to 11.4¢). See New York
Telephone P.5.C. Tariff No. 900, § 13 at 25. High Society also receives 2¢
for each long distance call. The long distance carriers and local carriers
divide the remaining long distance revenues.

.g/ See, €.9., Gilgoff; “Ffhone Ad Makes-Ears Burn”, Newsday (February 8,
983); lLavey, "A Garbage Call Should Trigger a Separate Check,” Washington
Post (June 16, 1983).

S/ Motion to Dismiss, File E 83-14 (April 19, 1983) at 2,

10/ Comments in Support of Camplaint, Pile E 83-14. Representative Bliley

also introduced an amendment to section 223 that clarifies that the
statute is applicable to the provider of Dial-It services. H.R. 2755, 98th
Congress. (The amendment leaves ambiguous, however, whether the statute
covers a cammon carrier.) The amendment also increases the fine to §50,000
and gives the Commission authority to seek civil fines and the Camission and
Attorney General authority to seek injunctive relief.

11/ Memorandum Opinion and Order, Pile E 83-14 (May 16, 1983) at 3.



Department of Justice attorneys, the Department of Justice has informally
responded that it believes administrative remedies would be more appropriate
in the first instance. 12/

C. Areas Of Inquiry

(1) Scope of Camission Authority Under Section 223

10. Any inquiry into the Camission's role in enforcing section 223's
prohibition against messages transmitted by services like "dial-a-porn® 13/
must start with a determination of the scope of the Camuission's authority to
take action in the first instance against either the cammon carrier (here New
York Telephone) or the provider of the service (here High Society) or both.

In this regard, we invite camments on the various related sub-questions that

arise. 14/

11. First, we invite camments on whether section 223 covers a
situation where the person who places the call does not utter the offensive
words but, rather, voluntarily subjects himself to hearing the words. As

does not

discussed above, New York Telephone argued that the s tuto cover
such gsituations, while Representative Bliley argued it does. The
legislative history of section 223 focused on the for the legislation to

daterﬂmemakingofharassimord:scernetelephcrn calls to innocent
victims. It did not address the issue of whether the utterer must place the
call, although the oft-cited scenario in the legislative history assumed
utterer and caller were one and the sams. The language of section 223(1)(A)
is similarly silent as to whether the utterer of the offensive statement

be the maker of the call. As Congressman Bliley pointed cut, this silence may
in fact suggest that the utterer need not have placed the call, in light of
the fact that subsections (1)(B), (1)(C) and (1)(D) each explicitly limit
themselves to the maker of the call. Although it seems clear that a dial-a-
porn type of service was not envisioned at the time section 223 was enacted,
we seek caunentsonwhetherdial-a-pommverﬂnlmtalhvithintm
statute's ambits.

12. Second, we invite comments on whether section 223 lies to
camon carriers. Wmﬂimmwm;% obscene

12/ Letter from Richard Willard, Civil Division, DQJ, to Bruce Fein, General
Counsel, FCC (June 10, 1983).

13/ It is the allegedly cbscene nature of the recording, not the Dial-It

acter of the service, that is of concern to us in enforcing section 223.
Non Dial-It services which provide similar kinds of recordings are equally
subject to section 223, so long as interstate calls are made.

14/ Many of these questions concern issues of legal interpretation in

addition to policy considerations. We feel camments on the legal issues would

be helpful in this proceeding, where the legal guestions do mot have clear-cut

answers, and note that we have on occasion sought comment on legal questions,
§g; Notice of Proposed Rule Making in MM Docket 83-331, FCC 83-130

(May 5, 1983) at 10~11 (issue of whether Congress intended to subject cable

systems to fairness doctrine as well as egual time regquirements).



words, and is therefore not covered by section 223(1). Is,u,—hewwor.

covered by -ection 223(2), which covers 2 2 under his
2 ci/f.ha.ucng? Or is
5 _wh rs to use
k : . Does the
mcent cbregulaticn of mstcmer prcmises equipmnt affect nation of
whether the company controls the telephone? If section 223 does cover cammon '
carriers, how far does its coverage extend? it cover msrely the local

carrier or do long distance carriers come r subsection (2) as well? D/

13. Next, we ask for camments on the overall Question of whether
section 223, in conjunction with section 312(b), gives the Commission the
power to terminate the violative conduct. The case of General Telephone Co.
v. POC, 413 F.2d 390 (D.C. Cir.), cert. denied, 396 U.S. 888 (1969), indicates
that a cease and desist order under section 312(b) may be issued against a
cammon carrier or any other entity, including High Society, because despite
the fact that the section is contained in Article III of the Act, it refers to
any person.” We are not certain, however, that we are authorized to issue a
cease and desist order that inhibits speech — as this one would. The Supreme
Court case of Freedman v. Maryland, 380 U.8. 51, 58-59 (1965), suggests that
there must be same kind of assurance, by statute or regulation, that the
agency would seek a prampt final udicial determination of obscenity after
each such cease and desist order. Sautheastern Pramtions, Ltd. v.
Conrad, 420 U.S. 546, 557-60 (1975); E.Tﬁt v. Rizzi, 400 U.5. 410, 429
(1971). No such assurance is present, however, in either the Cammmnications
Act or the Camission's regulations. Indeed, there is nothing that wauld
campel the Camnisgsion to seek a judicial determination pramptly — or at all
— following issuance of a cease and desist order. We invite comments on
whether this lack of assurance precludes ocur authority to issue cease and - _
desist orders against violators of section 223. We ask, additionally, whether
even with an assurance of a prompt judicial finding we are authorized to issue
a cease and desist order in this situation because, unlike the situation in
Freedman, 380 U.S. at 59, our order would alter the status gquo, not preserve

t. ’

14. Finally, we invite comments on whether any jurisdicti.ml—\
problems prevent the Camnission fram becaming involved. Because our
jurisdiction is admittedly over interstate transmissions only, must any cesase
and desist order be limited to interstate calls? In practice, is it-
technically feasible for {nterstate carriers (whether ATiT or a competing
carrier) to block incaming interstate calls fram reaching a mumber? If so,
can the Commission take steps toO require a local telephone campany to limit a
Dial-It service to local access only?

(2) Advisability of Comission Action

15. If we are able to conclude that the Camission possesses the
authority to take action in the first instance, we must then inquire whether
we have a duty to act. If not (and we think not), we inguire into the
advisability of exercising such authority because of the multitude of
potential practical and legal problems which could arise. We shall mention
the problems that we have anticipated and invite comments on these and any
others we may not have foreseen.



16. Mn overriding consideration is whether the Commission should-
place itself in a posit ntent of messages transmitted
by telephone. 80 raises first amendment concerns, since we would be
restricting the ability of persons and entities to say or hwar whatever they
wish over the telephone, often while in the privacy of their own hames. Would
this violate the doctrine announced in Stanley v, ia, 394 U.8. 557, 565
(1969), that justifications that might exist in other tances for
regulating obscenity do not reach into the privacy of one's home? We invite
caments on this overall concern.

17. 1If we decide that some intervention is justified, a mmber of
concerns arise. A threshhold question is whether we need only determine that
a recording is "indecent” rather than cbscene, as we did in the context of a
radio broadcast in Pacifica Foundation, 56 FCC 2d 94 (1975). In affirming our
decision in that case, the Supreme Court agreed that indecent language can be
prohibited in certain contexts. PFCC v. Pacifica Foundation, 438 U.S. 726
(1978). A Dial-It situation may not fall within the contours of Pacifica,
however, which may be limited to broadcast, see id. at 731, 738. Moreover, in
Pacifica the Court affirmed our nuisance rationale in part because the damage
was aiready done by the time the offended listener turned to a different radio
station. Id. at 748-50. (Similarly, the Court noted that the recipient of a
harassing or indecent phone call can hang up, but not before the ham is
done. 1d.). This nuisance rationale may not apply in a Dial-It context,
because individuals consent to hearing the recording in advance — by dialing
the number. We seek camments on whether Pacifica nonetheless permits us to
impose the lesser burden of finding indecency under section 223,

18. Wwhether we apply a standard of ocbscenity or indecency, the next
concern is how we evaluate whether the material is obscene or indecent. Under
Miller v. California, 413 U.S. 15, 24 (1973), cbscenity is controlled by the
trier of fact's determination as to "whether the average person, applying
contemporary cammunity standards would find that the . . . (material] appeals
to the prurient interest.® (Bmphasis added.) Under Pacifica, indecency is
also determined according to the local cowmnity standard, but without the
element of prurient appeal. See 438 U.S5. at 741; 56 FCC 2d at 99. Applica-
tion of the local coosmnity standard would seem to be accamplished most easily
in a jury trial, when the commnity standard to be applied is generally the
comunity fram which the jury is drawn, see Hamling v. United States, 418 U.Ss
87, 10506 (1974). It becomes more diff'iEl_R_Gt tmL'pmpoood determiner of
obscenity is a Washington federal agency — here, this Camnission. Although
we have made such determinations in cases like Pacifica, we ask whether we
ought to limit the category of cases where we 80 act. If we do make such a
determination, would the Comission have to admit evidence of the local
camunity standard? Wwhich cammunity's standard would apply in a dial-a-porn
situation? 1Is it the cammunity where the statements are uttered, New York
City in this instance, or a caomumity where they are heard? Does the
Camission have the discretion to chooss any of these canmunities? Are there
certain procedures that we would be required to follow in making our
determination? We invite comments on these queries specifically and on the
practical problems generally of determining what is cbsosne. More
fundamentally, we invite camments on the desirability of having the Comission
became an arbiter of cbscenity. Specifically, we gquestion whether this ocught
to be part of our function and whether it is wise or feasible to devote the
amount of Camuission time and resources that would be required to make the




multitude of determinations that would undoubtedly be requested. Finally, we

ask whether the availability of alternmative procedures (e.g., prosecutions in
federal or state courts) should affect our decision.

19. Any detemmination of cbscenity is further camplicated by the
question of what impact access to the recordings by children should have, if
‘ny. Q‘l ﬂ'B one m, Ginm Ve m York' 3” UoSa 629' 634' 637’38 ‘1%8),
suggests that the definition of obscenity can be modified when minors are
involved, so that prurient appeal and lack of social value are assessed vis-a-
vis minors. The Court stressed, however, that it was using that modified
definition only to determine if a statute prohibiting the sale of certain
materials to minors was lawful. Id. at 635, The materials thus remained
available to adults, and hence did not violats Butler v, Mi » 352 U.S.
380 (1957). In Butler, the Cowrt struck down a statute the effect
of preventing adults fram having access to materials that were judged to have
a potentially deleterious influence on children. Id. at 382-83, The Court
explained that such a statute would have reduced the adult population to
reading only what is fit for children. 1d. at 383. This result was carefully
avoided by the Court in Pacifica, 5.%3,'1‘38 U.S. at 750 n.28, which noted
that the obscens radio broadcast at issue might be permissible if broadcast in |
late evening rather than afternoon. In the dial-a-porn context, should
cbecenity be determined according to the standard of an adult or a child? Is
the mere fact that children can call the number sufficient to impose a child's
standard? Would a total ban, based on such a standard, reduce the level of
what adults can hsar to what is fit for a child? 8Should the ability or
inability of parents to contral their children's access to the recordings have
any impact? Generally, what effect should access of children to the
recordings have on our detemmination?

20. Other concerns stem from the first amendment implications that
necessarily arise whenever speech is restrained. Of paramount consideration
is whether, if we were to issue a cease and desist order, such an order would
have to be limited in scope s0 as not to becam an unlawful prior restraint
If 8o, how limited would that scope have to be? A ban against all future
utterings of statements, based on a finding that
were in violation of section 223, would no doubt run afoul of the Supreme
Court's ban on pricr restraints, as delineated in such cases as Near v.
Minnesota, 283 U.S. 697 (1931). An order banning only one particular

ng would sean least likely to run into constitutional problems, but
would also be inefficacious. Would a cease and desist order that only
prohibits future use of the telephone for statemsnts in violation of section
223 be lawful? If directed at High Society, would such an order prevent High
Society fram offering its service at all? Any cease and desist order impoeed
by the Commission would, of hecessity, be Dased on a determination that
particular recordings were obscens. This determination, moreover, would
likely be made according to only one local camunity standard, e.g., that of
the listener. Nonetheless, the resulting cease and desist order could -
conceivably prevent High Society fram providing its service to the country at
large if High Society did not want to risk violating the cease and desist
order. High Society could not be certain that the recordings would not also
be considered cbscene in other jurisdictions and that their transmission
therein would not violate the cease and desist order. Moreover, even if High
Society was not concerned with other camunities, it could not be certain
that, if it continued to cperate its service, a call would not be received




;

the particular community whose standard had been applied, thereby

lating the order. Accordingly, would a cease and desist order cperate as a
facto prior restraint? Are other constitutional problems, e.g., equal
protection or due process, thereby implicated? We invite comments on whethe
thess are justifiable concerns and seek proposed solutions. :

21. Special problems could occur if section 223 applies to cammon
carriers because of the special duty of a camon carrier to serve all parties
indifferently, pursuant to 47 U.S5.C. § 201(a). See also National Associati
of latory tility Commissioners v, PCC, 533 F.2d 60], D.C. Cir.

« Can a common carrier camply with both section 201, which requires the
carrier to ssrve all parties indifferently and hence by implication without
regard to content, and section 223, which (if it applies to common carriers)
prohibits the carrier fram permitting a customer to transmit obscene
messages? [o these two sections impose conflicting duties on a carrier? Does
a carrier like New York Telephone have eithsr the cbligation or discretion to
stop obscene transmissions? Does it make a difference if an applicable tariff
prohibits cbscene language? Does it make a difference whether the Commission

B3

would conceivably be guilty of aiding and abetting the crime if it did so),
how would the carrier know the materials were cbscens if there had been no
adjudication of cbscenity? 8Should the carrier make the determination? If it
did so, suspended service and then a court ruled that the materials were not
obscens, would the carrier have subjected itself to lisbility for not carrying
the message? Even if a judicial or administrative finding of cbscenity has
been made, what does New York Telephone do if High Society claims to have
“softened” its recordings so that they are no longer obscene? Will New York
Telephone and other carriers resort, both in this last hypothetical and when
they first becams aware that a dial-a-porn type of service is being of fered
(thereby subjecting themselves to potential liability under section 223), to
filing motions for declaratory rulings as to whether the recordings at issue
are cbscene? If so, it would seem that the Camission would thsreby be thrust
into the role of arbiter of obscenity, and all of the potential problems
inherent in that role (as described above) would bs thrust upon us. We are
concerned, moreover, that we would be inundated with such requests if in fact
cammon carriers were placed in this potentially conflicting position. We
invite caments and suggested solutions to this dilemma,

ISSUE 2: Ability of Common Carriers to Unilaterally Enforce
Prohibitions Against Obscene Transmissions

A Backgrowd

22, We move now to the second major issue in this inquiry: whether
comon carriers may unilaterally determine that materials are obscens and
exclude those materials or terminate service under color of statute, tariff or
contract. The distinguishing characteristic of a cowmon carrier is that it is
a pipeline service, and, therefore, has a duty to tranamit all messages
without regard to their content. Commission rules reiterate this duty. For
example, 47 C.F.R. § 21.903(b)(1) requires that multipoint distribution
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service stations not be “substantially involved in the production of, the
writing of, or the influencing of the content of

transmitted over the facilities.® At the same time, however, a carrier may
have a tariff or contract prohibiting the use of the common carrier's _
facilities for the transmission of obscene materials. This portion of this
inquiry focuses on the enforoeability of such a contract or tariff
provision. The Multipoint matter before the Comnission is a case in point.

B. History Of Multipoint Dilemma

23. On June 14, 1983, Multipoint Distribution Systems, Inc.
("Multipoint™) filed a petition for a declaratory ruling pursuant to 47 C.F.R.
§ 1.2. Specifically, Multipoint seeks a ruling that section 21,903(b)(1) of
the Commission's rules "does not preclude a multipoint distribution service
station fram refusing to transmit consumer supplied programming which the
licensee reasonably determines to be obscene, profane or indecent.® 15/
Multipoint is the licensee of MDS station WIN-80 in San Antonio, Texas. One
of the services provided by WIN-80 is the distribution of movies to customers
of San Antonio Home Entertainment, Inc. Multipoint has a contract with Hame
Entertainment specifying the terms and conditions of service. 16/ One of the
contract provisions specifies that Home Entertainment will not t X- -
rated or unrated movies or other material that is obscene, indecent or profane
under 18 U.S5.C. § 1464. -

24. Multipoint alleges that Home Entertainment has, however, been
distributing unrated movies which are, by Hane Entertainment's description,
soft~X versions of hard core X-rated films. Multipoint informed Home
Entertainment that this was a breach of contract and that service would be
terminated. Home Entertainment countered by contending that the contract is
unenforceable in that it permits Multipoint, as a common carrier, to interfere
with Hame Entertainment's control over programming content, in violation of -
the Cammission's rules. Home Entertainment also asserted that its moviés were
not obscene, profane or indecent. Multipoint now asks the Commission to
sanction its propossd termination of service to WIN-80 because of the alleged
breach of contract. On July 1, 1983, the Cammission issued a public notice of
the request. Accordingly, any commsnts received in that proceeding will also
be considered in this one. . _

C. Areas of Inquiry

25, Notably, Multipoint did not ask the Commission to sanction its
determination that the movies were obscens. If it had, all the problems
highlighted in paragraphs 10-20, gt‘._rgi_. would arise. Instead, a different set
of questions is presented, viz.: t appropriate for a common carrier to
determine what is obscene and what is not? Can a cammon carrier, in executing
a contract, refuse to carry materials which are not obscene under the Supreme

Y5/ Petition for Declaratory Ruling, File CCB DFD 83-2 (June 14, 1983) at 1.

16/ Multipoint provides its service pursuant to contract rather than tariff
because no interstate service is inwolved. Id. at 1-2.



Court's standard? If a carrier makes its own detemmination of obacenity,: is
it subject to liability if a court later ch mines‘ the materials were not

26. A fmdanantal issue is \hothar a camon carrier can controu
gbscenity without violating the Commission's rules against a common carrier's
control over content. If section 223 of the Act applies to cammon carriers,
then the answer is presumably yes. If so, and wo seek camments on whether
this is in fact so, the next Qquestion is whether the carrier can make its ow
determination of cbecenity.

27. Afmrmhmmrmmrdmldboﬂnmfor
telephone carriers and MDS licensees. -Perhaps it should bs concluded that a
telephone carrier has neither the obligation nor powsr to proscribe cbecene
statements, but that an MDS licensee does. We seek reasons why this should or
should ot be so. Is the Multipoint scenario different conceptually from a
telephone carrier monitoring and suspmding telophom nwica upm mkim its
own determination of obscenity? .

28, In its patition, mltipoint sugguts t.hut porhnp tln lns!:
analogous form of service to MDS is the leased access chamnel provided by
cable systems. 17/ In 1976, the Commission tried to extend its prohibition
against cbscene programming by original cablecasters to leased access -
channels. _1_{/ The Suprame Court overturned this attempt, on the ground that
the Commission did not have the authority to impose common carrier rules on
CATV systems while exercising jurisdiction on the ground that their activities
are ancillary to broadcasting. 19/ Because MDS licensees are regulated as
camon carriers, is there no impediment to subjecting MDS licensees to such a
rule? Wwhat bearing, if any, does this have on an MDS licensee's ability to
impose such a rule by contract? -

Red

Procedural Matters

29. In addition to the matters specifically addressed in this
Notice, any other comments related to the Camnission's enforcement of
itions against the use of cammon carrier facilities for the transmission
of cbscene materials, which have not been covered by questions herein, are
welcame,

30. The Commission adopts this Notice of Inquiry under the
authority contained in Sections 4(i) and 403 of the Communications Act of
1934, as amended, 47 U.S.C. §§ 154(1), 403. Pursuant to the procedures set
forth in Section 1.415 of the Camission's Rules, 47 C.F.R. § 1.415,

!Z? 1d. at 6.

18/ See lbport ‘and Order in Docket 20508, 59 PCC 29 294 (1976)3 Clarification
Section 76.256 of the Commission's Rules and Regulations, 59 FCC 2d 984
(1976), rev'd, FCC v, Midwest Video Corp., 440 U.S. 689 (1970).

19/ FCC v. Midwest Video Corp. 440 U.S. 689 (1979).
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interested persons may file cammnts on or before Dscember 12, 1983, and reply
cauuums on or before January 26 , 1984. All relevant and timely comments
will be cum#dbvu! by the Commission before final action is taken in this
proceeding.” In reaching its decision, the Cammission may take into
consideration information and ideas not contained in the cawments, provided
that such information, or a writing indicating the nature and source of such
information, is placed in the public file and provided further that the fact
of the Comission's reliance on such information is noted in the Report and
Order.

31. In accordance with the provisions of Section 1.419 of the .
Camission's Rules, 47 C.P.R. § 1.419, formal participants shall file an
original and five copies of their comments and other materials. Participants
wishing each Conmissioner to have a psrsonal copy of their caments should
file an original and 11 copies. Members of the general public who wish to
express their interest by participating informally may do so by submitting one
copy. All camments are given the same consideration, regardless of the mumber
of copies submitted. All documsnts will be available for public imspection
during regular business hours in ths Cammission's Public Reference Room at its

headquarters in Washington, D.C.
32. Por further information regarding this matter, contact nt-n. L.

Silberstein at (202) 632-2587,
FEDERAL COMMINICATIONS COMMISSION

William J. Tricarico
Sscretary



